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SUMMARY

This report is issued in accordance witn General Assembly resolution
3514 (XXX) of 15 December 1975 relating to the ccrrupt preactices of
transnational and other corporations, their intermediaries and others involved.

The introduction refers to the resolution and a note verbale transmitted by
the Secretury-General to Governmen.s requesting information and outlines the
scope of the report. Section I surveys the range of possible measures to
combat, corrupt practices at the private, national and international levels.
Section II contains an analysis of the investigations made by Governments and
the main proposals suggested for dealing with the problems of corrupt practices
which require clarification and action if they are to be effectively combated.
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INTRODUCTION

1. The General Assembly on 15 December 1975 adopted resolution 351k (XXX)
entitled "lleasures against corrupt practices of transnational and other
corporations, their intermediaries and others involved", in which it condemned all
corrupt practices, including bribery, by transnational and other corporations,
their intermediaries and others involved, in violation of the laws and regulations
of the host countries, and reaffirmed the right of any State to adopt legislation
and to investigate and take appropriate legal action, in accordance with its
national laws and regulations, against incidents of such corrupt practices. It
also called upon both home and host Covernments to take, vithin their respective
national jurisdictions, all the necessary measures that they deem appropriate,
including legislative measures, to prevent such corrupt practices, and to exchange
information bilaterally and, as appropriate, multilaterally, particularly through
the United Nations Centre on Transnational Corporations. Home Governments were
called upon to co-operate with host Covernments to prevent such corrupt practices,
including bribery, and to prosecute, within their national jurisdictions, those
who engage in such acts., Furthermore, the General Assembly requested the Economic
and Social Council to direct the Commission on Transnational Corporations to
include in its programme of work the question of corrupt practices of transnational
corporations and to make recommendations on ways and means whereby such corrupt
practices could be effectively prevented.

2. Lastly, the General Assembly in the resolution requested the Secretary-
General to report to the Assembly at the thirty-first session, through the
Economic and Social Council, on the implementation of the resolution. This
report is in compliance with that request.

3. The Secretary-General on 2 March 1976 transmitted a note verbale to
Governments requesting relevant information on the subject of corrupt practices
generally and in particular on the following matters:

(a) The extent to which corrupt practices as referred to in General Assembly
resolution 3514 (XXX) have been encountered in the country and the measures taken
by the Government;

(b) The findings of relevant studies or investigations carried out by the
Government and available statistics;

{c) The relevant exicting laws, penal code and special legislation;
(d) The existing range of sanctions;

(e) The difficulties faced in obtaining information aveilable in other
countries.

L, The note verbale also requested any suggestions that GCovernments might have

for dealing with corrupt practices as well as proposals for facilitating
co-operation and the exchange of information between host and home countries.

/...
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5. The preparation of this report was delayed in order to obtain the maximum
possible number of responses from Covernments. As of 30 May 1976 the following
18 Governments hed replied to the note verbale of tle Secretary-General:

3

Argentina, Barbados, Colombia, Denmark, Dominican Republic, Finiand, France,
Germany (Federal Republic of), Iceland, Iran, Japan, Mexico, Norway, Singarore,

Sweden, the Union of Soviet Socialist Republics and the United States of
America. 1/

6. This report is based mainly »n the responses made by Governments to the
Secretary-Ceneral's note verbale. Section I discusses the measures and

regulations taken at the international, national and private levels to deal with
the issue of corrupt practices. Section II desceribes the investigations of corrupt
practices and the measures taken by Governments and summarizes the proposals that
Governments have made for dealing with the issue of corrupt practices.

I. HEGULATIONS CONCERNING CORRUPT PRACTICES
T. Various types of measures can be found at the international, national and
private levels for the prevention of corrupt practices. Although these are of

varying scope and effectiveness, each may play a significant role in regulating
and preventing corrupt practices.

A. At the international level

8. International lav has not yet developed in the area of corrupt practices
either through custom or treaties. A number of intergovernmental organizations
have recently considered, or are considering, the problem of corrupt practices,
especialiy with refersnce to transnational corporations.

9. Before the thirtieth session of the General Assemtly, *he issue of corrupt
practices arose at the Fifth United Nations Congress on the Prevention of Crime
and the Treatment of Offenders. The Congress exemined various forms of crime,
national and transnational, with a view to finding appropriate means of prevention.
One of those crimes was corruption. 2/

10. At its second session the Commission on Transnational Corporations decided to
include in its progrumme of work the question of corrupt practices of
transnational corporations. It also took note in that programme of work of the
proposal for an international agreement sutmitted by the United States of America.
The Commission decided to forward the proposal to the Economic and Social Council,

1/ The full texts of the government replies are available for consultation in
the Secretariat of the United Nations.

2/ See ‘Changes in forms and dimensions in criminality - transnational and
national” (A/CONF.S56/3), paper prepared for the Fifth 11.,ited Nations Congress on
the Prevention of {rime and the Treatment of Offenders, 1-12 September 1975.

/...
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recommending that the Council consider the matter of corrupt practices on a
priority basis and take appropriate action at its sixty-first session.

11. The Permanent Council of the Organization of American States on 10 July 1975
adopted a resolution in which it referred to news stories (which) have recently
come to public light concerning actions constituting manifestly immoral conduct,
as well as interference on the part of some transnational enterprises in the
domestic affairs of some countries’ and resolved to request the member States to
co-operate in the exchange of information fcr the purpose of achieving effective
control of the activities of transnational enterprises. 3/ The Permanent Council

further resolved:

“I. fTo condemn in the most emphatic terms any act of bribery, illegal payment
cr offer of payment by any transnationsl enterprise; any demand or acceptance
of improper payments, as well as any act contrary to ethics and legal
procedures; and

“1I. To urge the Governments of the member States, in so far as necessary,
to clarify their national laws with regard to the aforemen*tioned improper

or illegal acts.” L/

The Guidelines for Multinational Enterprises, under consideration in the
Organisation for Economic Co-operation and Development (OECD), contain provisions
against giving or receiving bribes. These provide that enterprises undexr the
Jurisdiction of OECD member States should not render - and they should not be
solicited or expected to render - any bribe or other improper benefit, direct or
indirect, to any public servant or holder of public office; and, unless legally
permissible, they should not make contributions to candidates for pubdlic office
or to political parties or other political organizations; finally, they should
abstain from any improper involvement in local political activities.

12. The United States Senate on 12 Hovember 1975 called upon the United States
Government to seek an internaticnal code of conduct covering ''bribery, indirect
payments, kickbacks, unethical political contributions and other such similax
disreputable activities”, as part of the current General Agreement on Tariffs and
Trade multilateral trade negotiations. 5/

B. At the national level

13. Although a number of countries are currently considering the adoption of
criminal legislation dealing with corrupt practices committed abroad by their
companies, there appears to be little or no existing legislation dealing
specifically with the problem.

3/ CP/Res.15h (167/75).

L/ 1'ig,

5/ United States of America, Ninety-fourth Congress, first session, Senate
resolution 265.

/...
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14, The criminal codes of various countries, however, deal vith corruption
generally. In addition, other kinds of legislation relating to taxation,
anti-trust and securities, for instance, often contain prov151ons vhich deal
¢collaterally with the problem of corrupt practices.

1. Penal legislation

15. In their replies many Governments stated that they had no legislation dealing
specifically with the corrupt practices of transnational corporations but that
their penal codes contained provisions relating to corruption in general. Four
aspects of these codes deserve particular attention.

(a) The concept of corruvption

16. The concept of corruption appears to have different shades of mcaning
depending on the specific socio-cultural and historical contexts. Even within a
particular society at & particular period of time, the concept may have a different
meaning, in the context of law, political science, religion, sociology or
business. Although an analysis or definition of corrupt practices is outside the
scope of this report it is useful to indicate, in a preliminary manner, certain
common features that generally characterize the concept of corruntion. In
essence, a corrupt practice is a special type of process or technique for
influencing decision making. What distinguishes it from other influencing
processes or techniques is the method by which the influence is effected. Every
society accepts and legitimizes certain methods in the pursuit of individual
interests and condemns others, ethically or legally. Duress, fraud and corruption
belong to that latter category. In the international context the primary concern
is focused on three types of corrupt practices: those involving improper
participation by foreign interests in the politicel process, payments to public
officials either directly or through middlemen, in order to obtain favourable
decisions, and ‘facilitative” payments to achieve speedy action, which is not
necessarily illegal. The dividing line between these categories of corrupt
practices are not rigid ones and are often blurred. However, on the one hand,
practices involving improper participation by foreign interests in the political
process are of such serlousness, wvhen they occur, that they deserve to be treated
on their own merit and not in connexion with “'corrupt practices including
bribery”. On the other hand, practices involving “"facilitative” payments are not
treated in this report, both because of the relatively insignificant amounts of
the payments and of the relative ease with which they can be eliminated through

routine administrative housekeeping. 6/

>7. In many common law countr1es, the essence of the concept as it appears in
the various criminal codes is that a public officer has directly or indirectly
agreed or permitted his conduct as a public officer to be influenced by the gift,

6/ This is not to say that facilitative payments are harmiess. Although they
appear to be harmless vhere only one person is involved, they give rise to
unjustified preferences where there are many competitors. For instance, the clerk

(Foot-note continued on following page)
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promise or prospect of any valuable consideration to be received by him. 7/ It is
immaterial whether the “valuable consideration” preceded or followe?l the improper
act by the public official. For instance, if, after a person has done any act as
a public officer, he secretly accepts or agrees to accept valuable considerations
on account of that act, he is presumed to have teen guilty of corruption. The
codes also stipulate that it is immaterial whether the act to be done by a pudblic
officer in consideration of the improper inducement is in any manner criminal or

otherwise wrongful.

18. The lav of Barbedos refers to several phenomena as corruption. Article 3,
paragraph 1, of the Prevention of Corruption Act punishes any person who, by
himself or in conjunction with any person, corruptly solicits or receives or
agrees to receive, for himself or for any other person, any gift, loan, fee, reward
or advantage whatsoever as an inducement to, or revard for or otherwise on account
of any member, officer or servant of the Crown or of a public body doing or
forbearing to do anything in respect of any matter or transaction, actual or
proposed, in which the Crown or such public body is concerned. Also, under the
Flection Offences and Controversies Act, section 6 provides that a person is
cuilty of a corrupt practice who is guilty of bribery, of "treating", of undue
influence, of committing, aiding, abetting, counselling or procuring the
commission of the offence of personation as variously defined in subsections 2 and
3, section 7, 8 and 9, respectively. Lastly, section 47 of the Representation of
the People Act prohibits contributions towards promoting or procuring the election
of a condidate at an election by any person other than the candidate, his election
agent and other persons authorized in writing by the election agent. According to
subsection 6, a person who incurs, or aids, abets, counsels or procures any other
person to incur, any expenses in contravention of this provision is guilty of a
corrupt practice.

19. In French law, a conceptual distinction is made between 'passive corruption”,

6/ (centinued):

passes one out of one hundred competing files. Moreover, far from speeding up
procedures, their over-all effect may be the very opposite. As the Santhanam
Committee noted

"Certain sections of the staff concerned are reported to have got into the
habit of not doing anything in the matter till they are suitably persuaded.
It was stated by a Secretary that even after an order had been passed, the
fact of the passing of such an order is communicated to the persons
concerned and the order itself is kept back till the unfortunate applicant
has paid appropriate gratification to the subordinate concerned. Besides
being a most objectionable corrupt practice, this custom of speed money
has become one of the most serious causes of delany and inefficiency."
(Report of the Committee on Prevention of Corruption, published by the
Government of India, Ministry of Home Affairs, New Delhi, 196k.)

7/ See, for instance, S 2L0, Ghana Criminal Code, Act. 29.




E/5838
English
Pege 8

which refers to the acts of the recipient and "active corruption’ which refers to
the acts of the donor. Both these forms of corruption are, however, distinguished
from the offences of “concussion”, "ingérence" and "trafic d'influence” which are

‘dealt with under separate provisions of the penal code.

(b) Persons capable of committing corruption

20. There are considerable differences in the various laws relating to the
persons capable of being corrupted. By far the strongest emphasis is placed on
the corruption of public officials. In some common law Jurisdictions public
officers alone can be corrupted within the meaning of the penal codes. The
jdentity of persons in this category is basically the same as that spelt out in
article 139 of the Iranian Penal Code, namely, “any civil servant, any agent of
the Covernment or the judiciary or the administrative order, as well as any
official or agent of deliberative or municiapl institutions”. Mexican lav
includes within the category of public officials for the purposes of corruption
the officers of enterprises in which the State participates as a shareholder or
as un associate (articles 217 and 218, Penal Code of Mexico, 196L4). In the laws
of many States it is immaterial whether the offence is committed within or
outside the scope of the officials' public duties. (See, for instance,

article 317 of the Brazilian Penal Code, 1969.)

21. There is thus an increasing tendency to create a wide range of pnssible
rpetrators of corrupt practices. In the Federal Republic of Germany

(article 359, Penal Code) the law includes permanent and temporary officials with

or without oath of office. French law also provides that the widest possible

interpretation be given to the term "ronctionnaire public” to encompass, for

example, anyone holding an elective or appointive office within the

administration, judiciary, armed forces or connected services, or being an agent or

employee of a public administration or of any organization under government

control, or a citizen with public service employment , even if unsalaried

(article 177, No. 1, French Penal Codc; Dalloz Code l'énal, annotations to

article 177, Nos. 1-5).

22, The corresponding law in the German Democratic Republic retr:rs to a person
vho exercises powers related to the State or to the management of the economy or
to a person who abuses powers uxpressly vested in him (article 247, Penal Code).
Swedish law includes a person who tokea a bribe even before the assumption of a
public office provided the assumption of office vas imminent and the bribe related
to such public office {chap. 20, sects. 1 and 2, Penal Code). A similar position
exists in the penal codes of the United Kingdom, Australia, Canada, New Zealand
and virtually all anglophonic African snd Asian countries.

23, In some countries corruption may be committed not only when public officials
are involved but also as between employees of a private enterprise. For instance,
article 177 of the French Penal Code provides:

"Any clerk, employer or agent, whatever his form of remuneration, who
either directly or through others, and without knowledge or consent of his

/...
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employer,-either solicits ‘or accépts offers or promises, or solicits or
receives gifts, considerations, cdormissions, discounts or premiums, in order
to perform or abstain from performing any act within the scope of his
employment, shall be punished by leiling from one to three years and by

fine ...".

A fortiori, a public official commits corruption even if the act was beyond the
scope of the employment of the person bribed, but was facilitated by his duties or

position.

24. In the Federal Republic of Cermany the 'law against unfair competition”
provides imprisonment up to one year or a fine up to DM 5,000 for a person who

"in the course of commercial business and for the purpose of competition
offers or promises gifts or other advantages to an employee or asgent of a
commercial undertaking in order to obtain, through the corrupt conduct of
the employee or agent, an advantage for h1mselr or a third party in the
supply of goods or professional services."

However, the prosecution of the offence depends on a request being made by,
inter alia, manufacturers who produce or deal with products or services of
similar or related nature, and associations promoting industrial interests.

25. A Swedish law deeling with the same subject-matter provides for up to one

year imprisonment or fining and for the obligation to indemnify the damage

coused. 8/ Similarly, in Norway, section 6 of the Marketing Control Act is
directed against anyone in the conduct of business offering or giving any gift

or similar benefit to someone employed by or acting on behalf of another person. 9/
This provision applies only to the perpetrator of an act of bribery, not against
the person who is thereby led to violate the law., The case of the giver is dealt
with under the penal code.

(c) Elements of the offence

26. Public officers may be corrupted by any means. Thus, some codes use the
generic term “any valuable consideration”. Such veluable consideration may
comprise, as article 177 of the French Penal Code illustrates, "gifts,
considerations, commissions, discounts or premiums'., More extensively still,
article 178 provides that

“Any person who solicits or accepts offers or promises, or solicits or
receives gifts. or considerations, so as to obtain or attempt to obtain any
decorations, ribbons or any other favourable consideration on the part of
public authorities, contracts, enterprises or other privileges deriving from

8/ Paras. 6 and T of the 'Act containing the rules for the prevention of
unfair competition of May 29, 1931, as amended 22 May 192",

9/ Act No. 47 of 16 June 1972.
/...
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agreements concluded with public authorities or in administration, and, by so
doing, abuses his actual or presumed influence, shall be ished by Jailing
for no less than one or more than five years and by [fing?%ﬂ

Under Iranian law transfer of any amount of money or any possession may constitute
a bribe, A further description of the elements of corruption is given in

article 147 which states

“For the purpose of article 1 of the law concerning bribery and article 1Ll

of the Penal Code, if a property is directly or indirectly transferred to a
government employee free of charge or at a grossly lower price than the

normal price or at a fictitiously normal price vhile actually representing a
grossly lower price, or if a property is purchased directly or indirectly from
such government employee at grossly above the normal price or at a
factitiously normal price but in reality representing a grossly higher price,
he shall be -~onsidered as recipient of a bribe and the buyers as persons
giving a bribe."

27. Generally speaking, the various penal codes make no distinction between the
legality or illegality of the act in respect of vhich the public official accepts
the bribe in consideration for doing. Consequently, a small payment to an office
clerk to communicate a decision which the department has made but not yet
publicized is as much corruption as if he had accepted the payment in
consideration for revealing confidential information or procured a favourable
decision from the department. However, varying factors will alter the severity
with which the offence is dealt with. If the bribe were offered in consideration
for the commission of a 2rime, the penalty for that criuwe will be attached in
addition to that provided for corruption to the donor or recipient as the case may

be.

28. The penal codes of most States, including the provisions relating to
corruption, du not explicitly state whether or not they extend over activities
engaged in abroad by their nationals. Swedish law, however, states expressly that
a Swedish citizen guilty of corruption abroad in principle is liable to prosecution
in Sweden and, to the extent that the act is criminal, also in the country where
it was committed. Also, the relevant provisions of the Norwegian Penal Code are
made applicable to any corrupt practice committed abrcad either in respect of
Norwegian enterprises or a Norwegian authority or by persons who are Norwegian
nationals or domiciled in Norway if the corrupt practice in question is directed
against a Norwegian authority, or by foreigners in violation of the relevant

laws of the country in which the acts occurred.

(d) sSanctions

29. The punishment for corruption varies from country to country. It usually
consists of imprisonment and/or a fine, and its gravity is influenced by factors
such as whether (1) the act for which the bribe was paid was actually performed;
(2) the act was within the scope of ofticial duties; (3) the act constituted a
violation of such duties (or a non-performance retardation of an official act

/...
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which should have Leen performed) or a crime per se; or (4) the bridbe was paid
after an act falling within official duties. Some legal systems confer heavier
punishments if certain specified circumstances obtain.

30. For instance, in Italy a fine and up to three years' imprisonment may be
imposed if the act is within the scope of the official’s duties; in the Federal
Republic of Germany end Switzerland, a fine or imprisonment up to two years; in
the Netherlands, a fine of up to 300 florins or imprisonment up to three months.
If the act constitutes a violation of official duties, Italian lav prescribes
imprisonment from two to five years, This may be increased, if the corruption
results in the award of public office, pensions, honours etc. or if contracts are
concluded in which the administration of which the pudblic official is part is
interested. In Brazil, the punishment. is increased by one third for corrupt
practices that also constitute violations of official duties. If the official is
not himself an active seeker of the bribe but has merely given in to the demarnd or
influence of others, the punishment is imprisonment of three months to one year or
a fine (article 317, sects. 1 and 2, Penal Code of Brazil). In Colombia, the
penalty may go from one to eight years' imprisonment and & fine either vhere a
violation of official duties is involved or where the act concerns the conclusion
of public contracts, bidding, sales of public property. In addition to the
foregoing penalties, the official may be suspended or dismissed from office.

31, Generally speaking, penal codes punish with equal sanctions both the giver
and the taker of bribes. In the United Kingdom, Canada, Australia and other
countries of the common law tradition, the acts of giving and taking are
misdemeanours for which equal penalties are prescribed. In some countries,
however, the fact that the giver is a public official provides a rationale for
the imposition of a heavier penalty.

32. Under article 143 of the Iranian Penal Code, hovever, the person offering the
bribe will be “exempted from the penalty if it is proven that he committed the
infraction only to safeguard his legitimate rights'. The giver will also be
exempted from the penalty “{f he communicates his infraction to competent
authorities and gives proof thereof".

33. In addition to fine or imprisonment, the constitutions of some countries
deprive persons guilty of corruption of access to public office., Also laws
relating to membership in certain professional classes (for example, lawyers,
accountants) deny membership to persons who have been convicted of crimes
involving fraud, corruption, dishonesty or any kind of moral turpitude.

(e) Procedures for proving corruption

34, In almost all countries the institutions involved in bringing the legal
process to bear in respect of corrupt practices consists of the police departments
which investigate allegations of crime, justice departments vhich prosecute the
case and the judicial tribunals which declare the guilt or innocence of the
accused and in the former event impose the appropriate penalty. In view of the
secrecy involved in acts of corruption, the mutuality that often exists between

/...
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giver and taker, and the personalities of the public officials concerned the
normal operation of the legal process is often confronted with insuperable
problems, the nost significant of which is the non-availability of adequate
information about the offence. This is compounded by the fact that in the event
of a trial the rules of evidence - which ordinarily operate well with respect to
some crimes - tend to exclude as hearsay or uncorroborated evidence the type of
evidence vwhich is more easily available in corruption cases. The result often

is the discharge of the accused in apparently compelling cases. This in turn
tends to weaken the morale of the responsible lav enforcement officers and to
eviscerate their enthusiasm in pursuing other cases. To address this problem some
countries have instituted special procedures which attempt to strengthen the
operation of the legal process with respect to corruption. In Ghana, for
instance, ad hoc commissions of enquiry are cstablished to investigate allegations
of and elucidate the facts about serious corrupt practices. Th: commissions of
enquiry are administrative tribunals and, while operating as quasi~judicial bodies,
they are relatively free of some of the rules of evidence binding upon the courts,
The findings of the commission of enquiry are only factual in nature and, in the
event of a criminal prosecution, constitute prima facie evidence of guilt., The
accused may rebut the presumption of guilt, although he may only challenge the
findings of fuct themselves on limited grounds (for example, failure by the

commission to observe due process).

35. Other countries have tackled the problem of proving the offence of corruption
in other ways. For instance, in the United Republic of Tanzania amendments were
introduced to the Prevention of Corruption Ordinance empowering authorized police
superintendents to require any public officer to give a full and true accout” of
all, or any specified, property in his possession (including property held by un
agent, a spouse or a child). Following such an investigation the public officer
may be charged with possessing property "reasonably suspected of having becu
corruptly received”, in which event the onus of disproving guilt before court lics
on the accused. 10/ The highest appellate courts have interpreted the law to be
in essence that, when a public officer is charged with corruptly accepting a
consideration as an inducement or reward for doing something in relation to his
principal's affairs, then upon proof of acceptance of a consideration from a person
holding or seeking a government contract the accused is presumed to have accepted

the consideration corruptly. 11/

2. Other kinds of legislation

36. Some countries have instituted proceedings against corrupt practices under
legislation other than the criminal code. For instanco, in the United States of

10/ Prevention of Corruption Ordinance (Auendment) Act 1970, No. 1.

11/ "The Republic has merely to prove the gift and ... thereupon the burden
shifts to the accused to show on the balance of probebilities that it was not
corruptly received and that it was not received as an inducement or reward for
doing or forebearing to do or having forcborne to do some act in relation to his
principal's affairs.” Haining v. Republic (1970) E.A. 620, at 622.
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America, where government sgencies have undertaken, or are currently contemplating,
criminal and/or civil action against transnational and other corporations, the

following laws have been used:

Serurities Act and Securities Exchange Act

The failure to report in corporate financial statements filed vith the
Securities and Exchange Commission bribes and kickbacks to foreign officials
or Governments may constitute criminal fraud. However, to come within this
category under present law, the errors or omissions must have a material effect
on the financial picture of the company as a wvhole as presented by the

report. (15 U.S.C. Sec. 78, 17 CFR 240 etc. )

Internal Revenue Code

The Internal Revenue Code provides that bribery and other payments which
would be unlawful if made in the United States may not be deducted from
business taxes if made overseas, even if the ayments are not unlawful vhere
they are made (26 U.S5.C. 5162 (c) (1) and (2)). There arc no such cases
currently pending in the Department of Justice.

Sherman (Antitrust) Act and Federal Trade Commission Act

Conduct by American businesses abroad which has the effect of restraining or
monopolizing export or import trade opportunities, thereby denying other
American businesses the opportunity to compete in that trade, may constitute
a violation of the Sherman Act or the Federal Trade Commission Act.

37. Also, false statements filed with federal agencies may constitute a violation
of 18 U.S.C. S1001 or other special false statement statutes. For example,
certificates prepared by American firms whose goods are purchased with Export-
Inport Bank loans must declare any commissions, fees or other costs above and
beyond the actual value of the goods sold which constitute any part of the
contract price. Several cases cf possible fraud have recenlly been referred to

the Criminal Fraud Section of the Department of Justice.

38. 1In conjunction with violations in the foregoing areas, depending on the

facts of a particular case, additional charges may be appropriate for conspiracy
(18 u.s.c. 5371), mail fraud (18 U.S.C. S13L41), or fraud by wire (18 U.S.C. S1343).
Furthermore, attempts to circumvent or defeat a regulatory system designed to
ensure the integrity of a government programme may constitute a conspiracy to
defraud the United States.

39. Proposals have been made in the United States Senate for special legislation
barring United States companies from bribing foreign government officials and

for legislation requiring companies to disclose any payments :xceeding $1,000

they make to employees of foreign Governments or political parties or persons
affiliated with either. Proposals have also been made that all registered
corporations be required to have audit committees of outside directors and that at
least one third of their board seats be held by outside directors,

/...
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40. The Securities and Exchange Commission has proposed legislation to amend the
Securities Exchange Act of 1934 to prohibit certain issuers ¢f securities from
falsifying their books and records. Affiliated corporations would be required to
‘keep books and records that accurately reflect transactions end disposition of
assets. The proposed legislation would make it unlawful for "any person,
directly or indirectly, to falsify, or cause to be falsified, any book, record,
account, or document, made or required to be made for any accounting purpose /Jvith
respect to certain issues of securitieg7 ves”. In addition the proposed
legislation would make it unlawful for any person tc deceive the corporations'
auditors. 12/ The rationale behind the legislation is to deter improper payments
by making it more difficult for corporations to conceal bribery payments in their

accounts,

Ll. Japanese Government authorities have invoked both tax evasion laws and foreign
exchange control lavs in bringing criminal action against one alleged recipient

of questionable funds. Criminal charges under these laws involve failure to
declare income and failure to declare the receipts of foreign exchange.

C. At the private level

L2, Various forms of action relating to corrupt practices have been taken at the
hon-governmental level. A number of private institutions with varying degrees of
international concern have devoted time to the issue of corrupt practices, either
by vay of organizing seminar Aiscussions or sponsoring pertinent research activity.
Prominent among these¢ are the Canadian-based International Institute of
Administrative Sciences whose Working Group on Ethics in the Public Service has

an ongoing programme of occasionul seminars and conferences; the United Statcs-
based Group on the Establishment of an International Court which has completed the
text of a draft treaty for the regulation of the corrupt practices of transnational
corporations; and the European Consortium for Political Research of the University
of Brussels Centre on the Sociology of Law and Justice which has prepared several
studies relating to corruption. Recently, the International Chamber of Commerce
established a cormission composed of influential public figures drawn from

several countries to embark on a study of corruption in business.

12/ See draft legislation proposed by the Securities and Exchange Commission
in Report of the Securities and Exchange Commicsion on Questionable and Illegal
Corporate Payments and Practices (at 63-G9), submitted to the Senate Banking,
lousing and Urban Affairs Committee, 12 May 1976,

/...
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II. INVESTIGATIONS AND PROPOSALS MADE BY GOVERNMENTS

A. Investigations

L3. In their replies some Governments stated that to their knowledge there had
occwrred no cases of corrupt practices requiring government sction in their
countries and, consequently, that they had found no need to carry out any studies
or investigations (Sweden, Fiji, Federal Republic of Cermany and Singapore), Some
Governments stated that they had enacted no special legislation to deal with
corrupt practices tut that the general lav contained measures prohibiting such
activities. Tne Govermment of the Union of Soviet Socialist Republics stated that
the principles of the relations between Ksovernment agencies and foreign firms as
well as the character of the ownership of the means of production laid down in the
Constitution of the Soviet Union prevent the appearance of such negative effects of
the activities of transnational corporations,

L4, Some GCovernments stated that they had established or were utilizing commissions
or committees of enquiry to investigate allegations of corrupt practices in their
countries (Colombia, Iran, Japan and the United States of America).

s, The response of the Government of Iran described in some detail the cases of
corrupt practices engaged in by transnational corporations which it had
investigated, Following the findings of a committee established by the Government
to the effect that a consortium of companies had engaged in improper conduct in

First, it had made it an official requirement for every foreign corporation doing
business with Iranian agencies to sign an affidavit stipulating that the
contractaors - whether the firm, its subsidiaries or affiliates, or any persou
representing it - has not in any way paid gratuities, fees, bonuses or other
payments to middlemen, agents or to any other person in connexion with the
business in question, except those specifically mentioned in the contract, (A
photocopy of the affidavit form is contained in the reply of the Iranian Government.
Secondly, the Government nad started to prerpare legislation with a view to
incorporating into existing law, certain modifications which would render any
violation of the provisions of the affidavit a criminal offence. Thirdly, the
Government had promptly intitiated legel proceedings against certain corporations
with a view to recovering the amounts that had been disbursed illegally,

illicit acts pertaining to the sales activities in Japan of one corporation and its
subsidiaries or affiliates. It stated that the case was under investigution. The
weasures wvhich the Government of Japan had taken consisted of the conclusion of
vorking arrangements with the United States Government relative to procedures

for mutual assistance in administration of justice in connexion with the case

under investigation,

k7. fThe Government of the United States of America referred to its erdeavours to

eliminate corrupt practices as evidenced by the investigations that had been and
were still being made by the United States Congress and other government agencies.

/...
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The Securities and Exchange Commission had carried out a broad programme of inquiry
to uncover improprr payments bv the United States companies, including a voluntary
disclosure prograzme and was complemented by disclosures resulting from law suits
instituted by private persons or the Juctice Department.

48, The govermment reply contained the report prepared by the Securities and
Exchange Commission to which is annexed an exhibit specifying the corporations that
had engaged in corrupt practices, The report describes the work of the Securities
and Exchange Commission in the area and analyses the information that has been
disclosed as a result of these activities and of responses from the private sector.
The report also contains the text and an apalysis of a legislative proposal to deal
vith the issue of questionable and illegdl ‘corporate payments and a description of
actions taken by the Commission tg gﬁnghgge corporate acccuntability in this area.

L9. The government reply stated:that the investigations which had begun would be
intensified. Furthermore, it stated that in order to enable the Government to

take the most effective possidle action on questionable practices, both at home and
at the international level, the President had created a Cabinet-level Task Force,
under the chairmanship of the Secretary of Ccmmerce, to institute a co-cordinated
programme to review ongoing efforts in the area and to explore additional approaches.
The Task Force is to report to, the President before the end of 1976.

50. The French Ccvernment stated in its reply that it had not conducted any
investigations. However, it mentioned that it had concluded international agreements
with certain States relating to international fiscal administration or to double
taxation which enable action to be taken against international fraudulent activities

in the fiscal sphere, ’

B. gzgggpais

51. The replies of Governments also contained several proposals for dealing with
the issue of corrupt practices. These related to the following headings.

1. International codes of conduct

52. Come Governments expressed themselves to be in favour of some form of an
international code of conduct. The Federal Republic of Germany suggested that. any
international rules of conduct designed to prevent corrupt practices should Le
embodied in the codes of conduct which are being elaborated by the Orfunisation
for Economic Co-operation and Development and the United Nations Commission on
Transnational Corporations. The Colombian Covernment stated that only within the
context of a code of conduct, legally binding on transnational corporations,

could incidents of corrupt practices involving transnational corporations be
regulated. While expressing support for a binding code of conduct, the Government
of Mexico stated that the concern about the corrupt practices of transnational
corporations should not serve as a distraction from focusing attention on the
regular aspects of transnational corporations. 1In its view, the international
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community should concentrate its attention on the elaboration of a code of conduct
to deal with these regular aspects of transnational corporations, Only within this
context would the measures adopted against corrupt practices be meaningful.

2. Treaty

53. At the second session of the Commission on Transnational Corporations, a paper
submitted by the United States of America had proposed the conclusion of an
international agreement to deal with corrupt practices. The paper pointed out that
the problem of corrupt practices is both a trade and investment problem which, in
fact, extended beyond the activities of transnational corporations. Although it
stated that it is primarily the responsibility of each State to set forth clear
rules relevant to such ac%ivities within their territories, it added that the
dimensions of the problem are such that unilateral action needs to be supplemented
by multileteral co-operation. In the view of the United States Covernment,
co-ordinated action by exporting and importing host and home countries is the only
effective way to prevent improper activities of this kind. The proposal listed the
following as the principles on which an international agreement should be based:

(a) It would apply to international trade and investment trancactions with
Covernments, i.e., government, procurement and other governmental acticns affecting
international trade and investment as may be agreed;

(b) It would apply equally to those who offer or make improper payments and
to those who request or accept them;

(¢) Importing Governments would agree to (i) establish clear guidelines
concerning the use of agents in connexion with government procurement and other
covered transactions and (ii) establish appropriate criminal penalties for defined
corrupt practices by enterprises and officials in their territory:

(d) A1l Covernments would co-operate and exchange information to help eradicate
corrupt practices;

(e) Uniform provisions would be agreed for disclosure by enterprises, agents
and officials of political contributions, gifts and payments made in connexion with
ccvered transactions.

3. Exchange of information

Sk. The Government of Singapore stated that it had not had any cause to seek
information about corrupt practices from other countries. Although the Government
of Barbados stated that it had never been necessary for it to seek information in
the area of corrupt practices, it usually had been able to obtain general
information on foreign companies without any difficulty. Several Governments stated
that they kept no information cr statistics on incidents or corrupt practices in
their countries.

/...
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$5. In connexion with difficulties faced in obtaining pertinent information
availadle in other countries, the Covernment of Japan mentioned (1) the difficulty
in intervieving persons who are outside Japan and are involved in the case and .
(2) the need to institutionalize means of mutual assistance both' in investigations
and legal affairs on a bilateral bdasis, The Iranian Government reply also
mentioned a difficulty it had encountered in obtaining the necessary informstion
concerning alleged corrupt practices. One person who had purported to act as agent
and vho had improperly collected moneys allegedly to be passed on to Iranien
Covernment officials had left Iran as soon as an investigatory committee was
established and had not returned. Consequently, the attempt to obtain direct
testimony from him had proven a fruitless endeavour, since he continued to evede
Iranian Jurisdiction. 1Ia addition, the Iranian GCovernment mentioned that

The difficulties faced in obtaining pertinent information are mainly due to
the manner in which some corporations and their intermediaries conduct their
transnational activities. The major stumbling block in obtaining relevant
data is the proclivity of these corporations to maintain confidentiality of
information regarding business operations.

Accordingly, the Government of Iran suggested that home and host Governments should,
through bilateral or multilateral arrangements, co-operate with each other and in
particular co-ordinate their efforts in collecting and exchanging information on
such corrupt practices.

56. The reply of the Covernment of the Union of Soviet Sogialist Republics
expressed its agreement that the exchange of information on corrupt practices
should be one of the aspects of the activities of the Information and Research
Centre on Transnational Corporations of the United Nations Secretariat in the
framework of the work programme proposed by the Commission on Transnational
Corporations at its second session,

L. Adoption of new measures in national legislation

57. Three Governments mentioned that they were considering the adoption of new
measures in the national legislation or the extension of existing measures to deal
more effectively with corrupt practices (Iran, Sweden and the United States of
America). The Iranien Covernment proposed a range of legislative measures to
prohibit end penalize the illegal acts of transnational and other corporations.

These would include

Concurrent legislation in several countries ... in relatively uniform legal
standards. In this connexion, home count:ies of corporations should assume
special responsibility and adopt strict measures, including requirements

for disclosure of payments, commission, and agency fees. Disclosure and
publicity would constitute an inhibiting factor on the freedom and ability of
the offending parties to continue in their devious activities. Legislation
designed to establish the criminality of corrupt practices abroad, would
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make it impossible for individuals to escape penalities for such corrupt
practices undertaken in foreign States, in the name of the corporation.

58. Another proposal, vhich the Firnish Government put forward, was the creation
of a system vhereby the establishment of a corporation in a host country would dbe
made dependent on adherence by the corporation to rules of conduct imposed by
authorities in the host country. These rules of conduct could include regulation

of tbe relationship of the foreign corporation and its subsidiaries in the host
country to the authorities of the host country. Failure to comply with these

rules of conduct would entitle the authorities of the host country to use economic
sanctions against the corporation and, in extreme cases, to cancel necessary

permits and concessions. The Finnish Government pointed out that the effective
enforcement of & system of this nature presupposes that the rules of conduct
including the provisions for sanctions meet with wide international approval. Also,
it proposed the study of possidilities of establishing an international system for
the enforcement of decisions on economic sanctions of host country courts in home
countries of the offending corporations. In its view this presupposes the effective
development of international process law under the auspices of the United Nations,

59. 1In the view of the Government of Norway, the enforcement of rules against
corrupt practices could perhaps be made more effective by enabling such rules also
to impose punishment on the company (possibly as well as on those personally
responsible). Such a solution would provide an opportunity for meting out penal
fines proportionate to the company's economic situation. Moreover, an arrangement
of this nature might facilitcte the execution of the punishment by the fact that
the fine could be collected by distraint upon the company's property.

CONCLUSION

60. The issue of corrupt practices appears to be a complex one. Although its full
dimensions are not yet known, it certainly merits serious international concern.
Almost all States have some kinds of legislation relating to it, though the nature
and scope of these vary considerably. At the international level, measures to
combat corrupt practices are currently scanty, but a number of proposals for such
meéasures in the forms of codes of conduct and bilateral or multilateral

arrangements have been advanced. The various aspects of the issue of corrupt
practices would require more detailed consideration beyond the scope of this report.
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In compliance with Gensral acsenbly resolution 3514 (XXX), the Secretary-General
prepared a report entitled "Measures against corrupt practices of transnational
and other corpcrations, their intermediaries and others involved"l/ based on
Covernment replies i hisg note voarbale of ¢ March 1976. Since ccapleting his
report the Secrctary-Ceneral har reccived replics from the Governments of the
following ten countries with recpect to the issue of corrupt practices: Australia,.
Belgium, Ireland, Jerdan, the Netherlands, Scregal, Switzerland, Syrian Arad
Republic and th- United Kingdou of Great 3ritain and llorthern Ireland. 2/

Theee replies are summarized helow.

I.  REGULATICNS CONCERNING CORRUTT PRACLICHS
1. Tae replies of Gevernnenty generally draw atiention to the types of measures
vhich have been adopted to jyrevent corrupt practices. The refarcnces to
national laws and regulations in the replies of other Covernuent; also appear to
indicate that such laws znd regulationc as periain to trinsnational corporations
are of a general ratner than a specific nature and that they deal with the issue
of corruption in similarly general terus,

A.  Peral lcgislation

2, The replies of Covernments cite their countries' penal legislation
designed to prevent corrupt practices. The legislative measures referred to in
the replies of Covernments appcar to fall into various calcgorics. They are
contained either in the general criminal codes or in enactuwents specifically
dealing with corruption or in bath. The replics of the Goveraments of Switzerland
and of the United Kirgdom describe in some detail the scope of the penal
legislation relating to corrupt practices and the kinds of sanctions that these

provide for,

B. Other xinds of legislation

—

3. Other types cf lavs and lepgislation cited in the replies of Governments ag
relevant for the prevention of corrupt practices incluvde: the common law, the
Representation of the People Act (United kingdom), the Companies Act

(the United Xingdom and New Zealand), the Commerce Act (Kew Zealand), Exchange
Control Regulaticns (New Zezland), Overseaz Investment Act ad Regulations

(Hew Zealand), land Settlement Fromotion 2rnd Land Acquisition Act (New Zealand),
land and Income Tax Act (Necw Zealand), th: DebLtors Ireland Act (Ircland) and the
law relating to foreign investment and the registration of foreign companies

(Jordan).

c. The issue of Jurisdiction

4. The replies aof thrce Governmente refer to the igsue of jurisdiction to
prosecute and punish acts ur corrupt practices. This issue raiscs problems,
especially where intemational elements are present,

5. According to the United Kingdom reply, under that country's existing law no
British subject can be tried [or an affence committed on land abroad, unless a
specific statutory provision 3o permits. "This iy consonant with the cardinal

1/ Document E/5838

2/ Te full texts of these replies arc available in the Secretariat.



E/5838/Add.1
page 3

principle'thAt the function of the United Kingdom's criminal courts is o
maintain the Queen's Peace in her Realm and the ourts'! criminal jurisdiction is

therefore territorial,

6. The Government of New Zealard also states in iis reply that the various lqws
of possible relevance tq corrupt practices "would of course cnly reach

New Zealand registered ‘comparies”. Further, it states that special measures
might be necessary if a foreign corporati-n was involved which does not operate

through a New Zealand registered ccampany.

7. Similarly, the Netheirlands Governmcent statce that the provisions of the
country's penal code which relate to corrupt practices are applicable only if the
offence was committed in Netherlands territory or in a country which recognizes

a provision similar to the relevant provisicr of the Netherlands penal code and

the of fender is a Netherlands national.

II. INVESTICATIONS AND PROPOSALE

A, Inrformation on corrupt practices

8. The following Governments state in their replies that, to their kmowledge,
corrupt practices of the type referred to in resosiution 3514 (XXX) have not
occurred in their countries: Australia, Belgium, New Zealand, Senegal.

9. With respect to statistics the Government of the United Kingdom states in
its reply that it does not keep separate statistics conceming corrupt practices
and bribery as such. However, it states its belief that, although precise
figures cannot be given, the nunmber of prosecutions was small.

10. The Netherlands Government reply states that the National Bureau of Statistics
has collected data on the different forms of corruption provided for in the
relevant articles of the penal code. The reply tabulates the various provisions
under which action has beea institutcd between 1968 and 1975 and the number of
convictions and acquittals.

11. The Government of New Zealand states in its reply that it collects certain
types of information about affiliates of foreign-based trans::ational corporations
and about the foreign operations of trananational corporations based in

New Zealand. The reply mentions that details of the range of information which
the New Zealand Government collects on thesc matters was communicated to the
Secretary~General by the Minister of Foreign Affairs of Mew Zealand in his

Note FPM 104/14/10 of 11 November 1975. '

. Investiations

12. The Government of the United Kingdom refers to a Cormittee of Inquiry which
it had established in December 1974. The terms of reference of this Committee
were "to enquire into the standards of conduct in central and loeal Government and
other public bodies in the United Kingdom in re¢lation to the problem of conflict
of interest and the risk of corruption involving favourable treatment of a pudblic
body and to make recommendations as tc the further safeguards vh.: may be
required to ensure the highest standards of probity in public lite . The
Committee is expected to report in the rear futurr.
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13, Furthermore, the reply of the United Kingdom mentions other instruments which
are available for the investigation of corruption when a company is involved,

It states that these ere more frequently used in relation to the ordinary crimes
of fraud, though they have occasionally been used for the probing of corruption.
The two legal instruments which the reply cited are the Companies Acts of 1967 and.
1948. FPirst, section 165 of the 1948 Act enables the Department of Trade to
appoint an inspector or inspectors where there are circumstances which suggest
that the business of the company has been or is being conducted with intent to
defraud creditors or for fraudulent or unlawful purposes or that the company was
formed for a fraudulent or unlawful purpose. Secondly, under section 109 cf the
1967 Act, the Department of Trade may, if it thinks there is good reason to do so,
direct the production of the books and papers of a coampany, or authorize one of
its officers to require such production, and thereafter to obtain explanations of
any entry therein from any past or present officers or employees of the company.
Under Section III of the same Act the Department of Trade is prohibited from
disclosing the results of the investigations to the police, except for the
purposes of instituting criminal proceedings.

14. The Government of the Syrian Axrab Republic refers to its legislative decree
No. 151 of 1952 which governs the activities of transnational and other
corporations in the country. Article 37 of this decree establishes the machinery
for ensuring compliance with the law and for investigating violations.
Responsibility for enforcement of the law is entrusted to officials of the
Corporation and Economy Departments in the provinces who are authorized by the
Ministry of Economy to verify the enforcement of the provisions of the decree.

The reports which these officials prepare remain valid until acted upon. However,
the Government's reply stutes that, since the enactment of the decree, foreign
corporations have not committed any serious violation or misconduct requiring
investigation or legal action against them,

15. The Government of New Zealand states that its Justice Department carries out
routine investigations under the Companies Act and other statutes solely to
ensure that the laws are being complied with, These rcutine investigations
contain no record of any instances of corrupt practices by transnational
corporations operating in New Zealand. The reply also states that there do not
appear to have been any specit'ic studies of the trade policies and practices of

transnational corporations.

16, The Netherlands Government states in its reply that it has no information on
acts of corrupt practices in violation of the laws of other countries and that

the information available to it relatas only to corrupt practices violating
Netherlands law, It indicates that these latter instances of corrupt practices,
namely, where an international element is abgent, are not contemplated by

Ceneral Assembly resolution 3514 (XXX). In five such canes proceedings have been
instituted under the Netherlands penal code. Four of these cases resulted in
convictions, the fifth in an acquittal.

17. Te reply states that the Netherlands Government has not conducted any other
studies or investigations of corrupt practices having an intermational element.
The only investigations it has made concermed the dumestic scene, Nonetheless,
it considers that the information, which has relevance solely to the situation in
the Netherlands, could be useful for the purposes of the Secretary-General's

note verbale.
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18. 1In 1962 the Netherlands Minister of Justice established a commission whore
function waa to consider the possibility of preascribing pensl sanctions for
officials ocher than agants of the public service who corrupt others or allow
themselves to be corrupted, and to make recormendations on the issue,

19. The report of the coumiseinn made use of several views which it had gathered
from confidential discussions with industrial and cowwercial leaders. Purthemmore,
some big enterpri.es had supplied the ccm ission with confi¢ :ntisl written
information. Cn the bYasis of thut material, the comission had concluded that

it was necessary to purish corrvpiion, active as uell as passive, by non-pudblic
afficers. The recomsendations wade by this cunmicsion resulted in .the insertion

of article 328 in the penal code. Before putting forward the text of article 328,
the commission hLad undertaken & compcrative study of the relevant provisions of
legislation in the Federal Republic of Cermany, Auastiia, Sweden, Switzerland,

the United Kingdon, France and the State of Wew York.

20. The Netherlands Ccvernzentis reply states that article 326 of its penal ccde
facilitates action against the corruption ¢f non-public officers, even where an
international element is rresent, provided that the criminal act was coomitted in
Netherlands territory, or in a country which has a provision similar to article 328
and the offender iz a Netherlands national.

21. The reply of the Belgian Government states that the question whether the
penal code of Belgium presents lacurae, especially in the area of corrupticn and
bribery, has been considered in Bzlgium., A study has been started with a view
to amending the lew of 6 fugust 1931 establishing appropriate rulec of conduct
for ministers.

c. Proposals

22. Mo Governments (those of the Netherlands and the Syrian Arab Republic) made
the following proposals for combating corrupt prartices.

1. Intermational co-operaticon

2J. 'The Netherlands Governmcnt reply refers to the need for international
co-operation 1o d al with corrupt practices, It states thr.t unilateral
regulation (in Nethcrlands penal law) concerning corruption by officials serving
in foreign ccuntries cennot be achieved, if only for practical reasons. (mly
international co-operation, on as wide a 3cale as possible, would make it
possitle to take effective action against {llicit payments in the {ramewvork of
intemational commerce. in the view o' the Netherlands Government such
intermational esonomic co-operation is mqually necenrsrry in order to combat acts
likely to distorst the course ~ world markets.

24, In ita reply tne Gevertment of the Syrian Arab R pudblic also indicates that
it is r-ady to facilitate ~o-operation, to rtudy any decisions to be teken by the
United N~tions on the igsue of corrupt practices and to consider, in the light of
theae, the possibility of amending the law governing [»reigr corporations in a
panner not contrary to Syris's interesta.

2. Internationz] ayresments

25. The Netherlanls Govemnrent staten that it vould support initiatives with a
view to preparing workable international asreements, of universel scope, on the
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issue of corrupt practices. In its view, these international agreements will only
enter into force or have some effect when the States whose participation in
intermational economic relations is significant regard the norms as binding,

Such agreement3 would have to provide for mutual judicial assistance. In this
connexion the Netherlands Government noted with interest the discussions which

had taken place at the second session of the Commission on Transnational
Corporations. It thought that the proposals put forward by the United States of
America deserved serinus consideration, preferably by the Sixth Committee of the
United Nations General Assembly,

3. The possibility of adopting international norms in national legislation

26. The replies of the Syrian Arab Republic and the Netherlands indicate a
willingness to consider adopting, as part of their national legislation, norms
which the international community may promulgate. According to the latter,
these norms must however be clear, capable of being inserted into national
legislation and perhaps backed by sanctions,
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